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[1] The petitioners are resident electors in the City of Vancouver (the “City”), as 

defined by the Vancouver Charter, S.B.C. 1953, c. 55. 

[2] The respondent is the mayor of the City. 

[3] The petitioners seek the following orders in their amended petition: 

1(a). A declaration that Gregor Angus Bethune Robertson 
(“Mr. Robertson”) failed to disclose a direct, or indirect, pecuniary 
conflict of interest contrary to sections 141 and 145.3 of the 
Vancouver Charter, [SBC 1953] Chapter 55 (the “Vancouver 
Charter”); 

1(b). In the alternative, a declaration that Mr. Robertson failed to disclose 
an “other interest” contrary to sections 141 and 145.3 of the 
Vancouver Charter; 

2. A declaration that Mr. Robertson attended a meeting, participated in 
discussions, attempted to influence voting, and voted on a matter 
contrary to sections 141 and 145.3 of the Vancouver Charter; 

3. An order that Mr. Robertson is disqualified and his respective office of 
Mayor of the City of Vancouver is hereby declared vacant pursuant to 
section 141 of the Vancouver Charter; 

4. An order that any expenditure authorized by Mr. Robertson in relation 
to the Lease of City-Owned Property to HootSuite Media Inc. were 
authorized contrary to the Vancouver Charter and Robertson is 
hereby ordered to repay those amounts; 

5. In the alternative, an order that Mr. Robertson is in a position of 
conflict of interest at common law, and that the Court make a 
declaration to that effect and order that his respective office of Mayor 
of the City of Vancouver is hereby ordered vacant; 

6. Costs; 

7. A declaration that the option to purchase sold to HootSuite for one 
dollar by the City of Vancouver was below market value; 

8. A declaration that the option to purchase sold to HootSuite for one 
dollar by the City of Vancouver amounted to a grant contrary to 
section 206 of the Vancouver Charter; 

9. A declaration pursuant to sections 61 and 62.1 of the Vancouver 
Charter that the assistance provided by HootSuite to Mr. Robertson 
amounted to an undisclosed election expense or campaign 
contribution; 

10. A declaration pursuant to section 62.1 of the Vancouver Charter that 
Mr. Robertson, his financial agent, Vision Vancouver, and his 
campaign organizer failed to file a supplementary report contrary to 
section 62.1(1) of the Vancouver Charter within the 30 day limit; and, 
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11. An order pursuant to section 64(1) of the Vancouver Charter that 
Mr. Robertson ceases to hold the office of Mayor of Vancouver. 

[4] The respondent applies for orders pursuant to Rules 9-5(1)(b) and (d) of the 

Supreme Court Civil Rules, B.C. Reg. 168/2009 [the Rules], striking the petition and 

dismissing these proceedings, with special costs, asserting that the proceedings lack 

merit and were commenced for an improper purpose. 

Background 

[5] The respondent ran for re-election in 2011 and, on November 19, 2011, was 

re-elected as mayor of the City. 

[6] During his re-election campaign, the respondent received support from 

HootSuite Media Inc. (“HootSuite”), a Vancouver-based company specializing in 

social media management, marketing and analysis. The petitioners contend that the 

assistance consisted of a promotional kit, distributed to numerous individuals at a 

conference on April 24, 2011, technical assistance and the use of a venue as well as 

free software support during a “town hall” meeting on November 17, 2011, and free 

marketing assistance. 

[7] The marketing kit was of little real value. It apparently contained stickers, a 

tee shirt and a coffee mug sleeve bearing HootSuite’s logo. It was also provided to 

other members of the community. 

[8] In late February of 2012, the former police station owned by the City located 

at 5 East 8th Avenue (the “Property”) was tendered for sale by the City through a 

process known as an invitation for offers. At that time, the assessed value of the 

Property was $9,619,000.00. An independent third party appraisal valued the 

Property at $9,950,000.00. The deadline for offers under the process was set for 

April 13, 2012, and the purchase price was to be paid within 90 days of the 

acceptance of any offer. 

[9] The City declined to accept four offers for the sale of the Property. The 

highest offer that was rejected was apparently for $7.5 million. On May 15, 2012, an 
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agent for HootSuite made an offer to purchase the Property from the City for $7 

million. 

[10] At paras. 7–18 of his affidavit in these proceedings, sworn March 10, 2014, 

John Breckner, the Associate Director of Operations in the Real Estate and Facilities 

Management Department of the City deposed: 

7. Thereafter, the Real Estate Department continued informal efforts to 
market the Subject Property for sale or lease on commercial terms 
and at fair market value. With respect to the latter, it was believed that 
the Subject Property might be more likely to attract a purchaser at fair 
market value if it were leased, as purchasers of commercial properties 
generally value such assets according to their capitalized income 
stream. In this case, the duration and amount of rent the City could 
expect from any given tenant was unknown and accordingly, 
consistent with its usual practice, the Real Estate Department did not 
initiate any formal procurement process for leasing the Subject 
Property. 

8. The continued availability of the Subject Property for sale or lease 
was known publicly. Attached and marked as Exhibit “C” to this my 
Affidavit is a copy of a story that appeared in Business in Vancouver 
on May 15, 2012, in which that is specifically discussed. A sign 
indicating the Subject Property was ‘for sale’ was also in place at the 
Subject Property, a photo of which is attached and marked as Exhibit 
“D” to this my Affidavit. 

9. The Real Estate Department was contacted by PCI Developments 
Corp. (“PCI”), a Vancouver development company. PCI indicated that 
it was working jointly with HootSuite Media Inc. (“HootSuite”) to locate 
and develop office space which would be occupied by HootSuite. A 
copy of PCI’s letter dated May 14, 2012 is attached and marked as 
Exhibit “E” to this my Affidavit. PCI and HootSuite were represented 
by a commercial broker, CB Richard Ellis (“CBRE”). 

10. The Real Estate Department entered negotiations with CBRE towards 
a lease of the Subject Property with an option to purchase. At a later 
stage during the negotiations, it became clear that PCI Group would 
not be participating, and CBRE began negotiating solely on behalf of 
HootSuite. 

11. The Real Estate Department continued its negotiations with CBRE, 
and was ultimately able to reach an agreement with HootSuite, 
subject to approval by City Council. A copy of the Lease Proposal 
dated June 14, 2012, executed by Mr. Flanigan, is attached and 
marked as Exhibit “F” to this my Affidavit. 

12. The Real Estate Department was aware through the Vancouver 
Economic Commission (“VEC”) that HootSuite was outgrowing its 
prior office space in the Railtown area of Vancouver, and that the VEC 
believed HootSuite was a desirable employer to retain in Vancouver. 
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The Real Estate Department regularly receives inquiries from staff 
and Board members of the VEC (which includes the Mayor and the 
City Manager) regarding whether properties owned by the City of 
Vancouver may be available on commercial terms to enterprises 
seeking to locate or relocate within Vancouver. That is the context for 
Mr. Flanigan’s email of May 15,. 2012 that is at page 126 of the 
exhibits to the First Affidavit of Glen Norman Chernen filed in this 
proceeding. 

13. While the VEC and the City of Vancouver both have the corporate 
goal of maintaining quality employers in Vancouver, the City of 
Vancouver has a policy of only selling or leasing property at (or if 
possible above) its fair market value, unless it is to a non-profit 
organization, which would not include HootSuite. 

14. The agreement negotiated by the Real Estate Department with 
HootSuite satisfied the Real Estate Department’s mandate of realizing 
at or above fair market value for City- owned property. 

15. The Subject Property was purpose-built for use as a police facility and 
has been described as a “bunker”. As such, the Subject Property 
would not be considered optimal for general office use. The 
independent appraisal obtained by the Real Estate Department on 
April 4, 2012 opined that the City could expect fair market base rent 
between $16.00 and $18.00 per square foot, assuming a fair market 
tenant inducement allowance of $25 per square foot for a 5 year lease 
term. 

16. Given it was a triple net lease, HootSuite agreed to pay for all utilities 
and other operating costs, amounts in lieu of property taxes, and 
maintenance (other than any structural repairs), cumulatively 
estimated to be approximately $11 per square foot per annum, plus 
an average base rent of $19.80 per square foot (exclusive of a three 
month base rent free period) over the lease term plus parking rates, 
and the landlord would only have to provide a tenant inducement 
allowance of $20 per square foot for a 5 year lease term. This was 
determined by the Real Estate Department to be at or possibly above 
fair market rent. 

17. As well, the Real Estate Department was satisfied that the $9.3 million 
option to purchase price represented fair market value, having regard 
to the assessed value and independent appraisal value, and taking 
into account that a portion of the tenant inducement allowance will 
become refundable if the option to purchase is exercised prior to the 
date the tenant inducement becomes fully amortized. 

18. On the basis of the foregoing, the Real Estate Department was 
confident that the HootSuite transaction would be very beneficial to 
the City of Vancouver and should be recommended to Council for 
approval. Mr. Flanigan prepared an In Camera Administrative Report 
to City Council dated June 26, 2012, a copy of which is attached and 
marked as Exhibit “G” to this my Affidavit. The City Manager and the 
General Manager of the Real Estate Department concurred in the 
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recommendations in the June 26, 2012 In Camera Administrative 
Report, as indicated therein. 

[11] The respondent did not disclose any direct or indirect pecuniary interest in the 

leasing of the Property or any other interest in the leasing of the Property 

constituting a conflict of interest either before or after the lease was finalized. 

[12] On June 14, 2012, the City entered into a Lease Proposal agreement for the 

Property with HootSuite.  

[13] On June 27, 2012, the Vancouver City Council engaged in an in camera 

meeting to discuss and vote on a number of matters, including the proposed lease of 

the Property to HootSuite. The respondent apparently participated in the vote. That 

day, the City accepted HootSuite’s offer to lease the Property with an option to 

purchase it for $9.3 million plus taxes. 

[14] HootSuite and its CEO, Ryan Holmes, assisted Mr. Robertson in delivering 

and hosting a further “town hall” meeting on Thursday, May 23, 2013. 

[15] The City initially declined to provide the details of the lease and option to 

purchase the Property, but after an inquiry into a freedom of information request was 

scheduled, and the media had discovered the story and published a number of 

articles, the City reversed its decision. The petitioners obtained a copy of the lease, 

which disclosed that the lease granted HootSuite a four month Tenant Fixturing 

Period plus a three month rent free period for a total of seven months of free rent. 

The lease also granted HootSuite a $700,000 tenant improvement allowance. The 

rent for the Property was set at $17 per square foot, which the petitioners contend 

was much lower than the typical rent for square footage in Vancouver. 

[16] Additionally, the Petitioners have learned that HootSuite also entered into a 

contract with the City, that was not put out to tender and bid, whereby it is paid on a 

monthly basis for services involving social media management and tracking. The 

City has refused to disclose the value of this contract.  
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Discussion 

[17] As mentioned, the respondent relies on Rules 9-5(1)(b) and (d) to justify an 

order striking the petitioners’ pleading. Those Rules provide: 

(1)  At any stage of a proceeding, the court may order to be struck out or 
amended the whole or any part of a pleading, petition or other document on 
the ground that 

… 

(b) it is unnecessary, scandalous, frivolous or vexatious, [or] 

… 

(d) it is otherwise an abuse of the process of the court, 

and the court may pronounce judgment or order the proceeding to be stayed 
or dismissed and may order the costs of the application to be paid as special 
costs. 

[18] Sections 145.2 and 145.3 of the Vancouver Charter provide, in part, as 

follows: 

145.2  (1) This section applies to Council members in relation to 

(a) Council meetings, 

(b) Council committee meetings, and 

(c) meetings of any other body referred to in section 
165.7 [application of open meeting rules to other city 
bodies]. 

(2) If a Council member attending a meeting considers that he or she 
is not entitled to participate in the discussion of a matter, or to vote on 
a question in respect of a matter, because the member has 

(a) a direct or indirect pecuniary interest in the matter, 
or 

(b) another interest in the matter that constitutes a 
conflict of interest, 

the member must declare this and state in general terms the 
reason why the member considers this to be the case. 

… 

145.3  (1) This section applies if a Council member has a direct or 
indirect pecuniary interest in a matter, whether or not the member has 
made a declaration under section 145.2 (2). 

(2) The Council member must not 
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(a) remain or attend at any part of a meeting referred to 
in section 145.2 (1) [disclosure of conflict] during which 
the matter is under consideration, 

(b) participate in any discussion of the matter at such a 
meeting, 

(c) vote on a question in respect of the matter at such a 
meeting, or 

(d) attempt in any way, whether before, during or after 
such a meeting, to influence the voting on any question 
in respect of the matter. 

(3) A person who contravenes this section is disqualified from holding office 
as described in section 145.911 [disqualification for contravening conflict 
rules] unless the contravention was done inadvertently or because of an error 
in judgment made in good faith. 

[19] The mayor of any large city will invariably interact with a wide variety of 

individuals and corporations during his or her tenure. Such interaction is a necessary 

part of the mayoral role, and is hoped to be of benefit to the city’s residents and 

voters. It is also unlikely to be the sort of activity that will create a direct or indirect 

pecuniary interest or an interest that constitutes a conflict of interest within the ambit 

of s. 145.2(2) of the Vancouver Charter. 

[20] In Watson v. Burnaby (City) (1994), 22 M.P.L.R. (2d) 136, [1994] B.C.J. 

No. 1413, Mr. Justice Shaw rejected an application for the judicial review of a 

building authorization where one of the respondent’s council members who voted on 

the authorization was a member of the organization who received the authorization. 

At para. 50, he concluded: 

50 I return therefore to make some observations on the [In Re L'Abbé 
and the Corporation of Blind River (1904), 7 O.L.R. 230, 3 O.W.R. 162 (Div. 
Ct.)] and [Old St. Boniface Residents Association v. Winnipeg, [1990] 3 
S.C.R. 1170, 75 D.L.R. (4th) 385] cases. I draw from L'Abbé that the non-
pecuniary interest required to warrant disqualification from voting must be a 
“substantial interest”. This, I note, would eliminate interests that are remote or 
of little consequence. I draw from both L'Abbé and Old St. Boniface that the 
councillor's interest in the subject matter of the vote must go beyond that 
which he or she may have in common with other members of the community; 
it must be an interest which is peculiar to the councillor, in effect, something 
that will serve his or her own personal ends. Finally, I draw from Old St. 
Boniface that where there is such an interest, it must be so related to the 
subject matter of the vote that a reasonably well-informed person would 
conclude that the interest may well influence the councillor's vote. 
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[21] In King v. Nanaimo (City), 2001 BCCA 610, 94 B.C.L.R. (3d) 51, a city 

councillor appealed a decision removing him from office for voting on a matter in 

which he had a pecuniary interest, and for improperly filing a disclosure statement 

which failed to list all of the campaign contributions he had received. The councillor 

had voted in favour of matters benefiting his largest donor, Northridge Village, a 

developer. He later filed an updated statement in which he properly listed the names 

of his contributors and the amounts contributed.  

[22] The relevant statutory provisions which applied to the councillor, referred to 

by the Court of Appeal, were found at ss. 90(3) and (6) of what was then the 

Municipal Act, R.S.B.C. 1996, c. 323, which provided in part: 

90 (3)  A disclosure statement must include the following in relation to 
the election campaign of the candidate or elector organization:  

(a) the total amount of campaign contributions; 

(b) for each person or unincorporated organization who 
made a campaign contribution of $100 or more, the 
information referred to in section 88(1)(a) to (c); 

… 

(6)  An updated disclosure statement must be filed in accordance with 
this section  

... 

(b) if the ... candidate ... becomes aware that the disclosure 
statement did not completely and accurately disclose the 
information required, in which case the updated disclosure 
statement must be filed within 30 days after the person ... 
becomes aware of this. 

[23] The Court allowed the councillor’s appeal, holding that the campaign 

contributions did not establish that the councillor had either a direct or an indirect 

pecuniary interest in the matters on which he voted. At paras. 12–13, Mr. Justice 

Esson, for the Court, concluded: 

[12] … What was prohibited … is participation in the discussion or vote on 
a question in respect of “... a matter in which the member has a direct or 
indirect pecuniary interest.” The “matter” (or matters) in respect of which 
questions arose before Council were, in this case, the various applications by 
Northridge Village and its associates. Nothing in the facts established in this 
proceeding could justify the conclusion that Mr. King had a pecuniary interest, 
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direct or indirect, in any of those matters. The mere fact that Northridge made 
campaign contributions could not, in and of itself, establish any such interest. 
There could, of course, be circumstances in which the contribution and the 
“matter” could be so linked as to justify a conclusion that the contribution 
created a pecuniary interest in the matter. Indeed, the learned chambers 
judge took note of an example of such a situation when he said in his 
reasons: 

There is no evidence of a direct pecuniary interest in the sense 
that he agreed to vote for these projects in return for their 
campaign contribution of $1,000.00. 

[13] It would not be useful to speculate as to what circumstances could 
create an indirect pecuniary interest. It is enough to say that the mere fact of 
the applicant having made a campaign contribution is not enough. In the 
absence of any factual basis for finding that Mr. King had a pecuniary interest 
in the matter, the finding based on s. 201(5) is wrong in law and must be set 
aside. 

[24] The benefits allegedly received by the respondent are not, therefore, in and of 

themselves sufficient to establish a pecuniary interest in the affairs of HootSuite or in 

the lease of the Property and thus create a potential conflict of interest. That said, 

the application before me is not one for summary judgment pursuant to Rule 9-6. I 

can only consider the portions of the Rules relied upon by the respondent on this 

application. 

a) Rule 9-5(1)(b) 

[25] In Citizens for Foreign Aid Relief Inc. v. Canadian Jewish Congress (1999), 

36 C.P.C. (4th) 266 at para. 47, [1999] B.C.J. No. 2160 (B.C.S.C.), Mr. Justice 

Romilly stated that: 

[47] Irrelevancy and embarrassment are both established when pleadings 
are so confusing that it is difficult to understand what is being pleaded: 
Gittings v. Caneco Audio-Publishers Inc. (1987), 17 B.C.L.R. (2d) 38 (B.C. 
S.C.). An “embarrassing” and “scandalous” pleading is one that is so 
irrelevant that it will involve the parties in useless expense and will prejudice 
the trial of the action by involving them in a dispute apart from the issues: 
Keddie v. Dumas Hotels Ltd. (Cariboo Trail Hotel) (1985), 62 B.C.L.R. 145 at 
147 (B.C. C.A.). An allegation which is scandalous will not be struck if it is 
relevant to the proceedings. It will only be struck if irrelevant as well as 
scandalous: College of Dental Surgeons (British Columbia) v. Cleland (1968), 
66 W.W.R. 499 (B.C. C.A.). A pleading is “unnecessary” or “vexatious” if it 
does not go to establishing the plaintiff's cause of action or does not advance 
any claim known in law: Strauts v. Harrigan (December 2, 1991), Doc. 
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Vancouver C913631 (B.C. S.C.). A pleading that is superfluous will not be 
struck out if it is not necessarily unnecessary or otherwise objectionable: Lutz 
v. Canadian Puget Sound Lumber Co. (1920), 28 B.C.R 39 (B.C. C.A.). A 
pleading is “frivolous” if it is obviously unsustainable, not in the sense that it 
lacks an evidentiary basis, but because of the doctrine of estoppel: Chrisgian 
v. B.C. Rail Ltd. (July 3, 1992), Doc. Prince George 20714 (B.C. Master). 

[26] I am unable to find that the petition herein is difficult to understand, such that 

it could be described as irrelevant or embarrassing. I am similarly unable to find that 

the petition is so irrelevant that it will involve the parties in useless expense.  

[27] Further, I do not consider that the petition does not go to establishing the 

plaintiff's cause of action or does not advance any claim known in law.  

[28] Finally, I am not persuaded that the petition is frivolous as being 

unsustainable due to the doctrine of estoppel. As such, I am not persuaded that the 

respondent has established that the petition should be struck pursuant to Rule 9-

5(1)(b). 

b) Rule 9-5(1)(d) 

[29] Rule 19(24)(d) was the predecessor to the present Rule 9-5(1)(d). In 

considering Rule 19(24)(d) in Babavic v. Babowech, [1993] B.C.J. No. 1802, 1993 

CarswellBC 2950, Madam Justice Baker found at paras. 17–18 that: 

[17] Rule 19(24) is a codification of the court's inherent jurisdiction to stay 
actions that are an abuse of process or that disclose no reasonable cause of 
action: Hunt v. Carey Canada Inc. (1990), 74 D.L.R. (4th) 321 at 327 
(S.C.C.). The principle of abuse of process is somewhat amorphous. The 
discretion afforded courts to dismiss actions on the ground of abuse of 
process extends to any circumstance in which the court process is used for 
an improper purpose. … 

[18] The categories of abuse of process are open. Abuse of process may 
be found where proceedings involve a deception on the court or constitute a 
mere sham; where the process of the court is not being fairly or honestly 
used, or is employed for some ulterior or improper purpose; proceedings 
which are without foundation or serve no useful purpose and multiple or 
successive proceedings which cause or are likely to cause vexation or 
oppression. … 
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[30] Although the petitioners contend that the lease and option to purchase the 

Property was for less than its market value, the evidence filed by the respondent 

supports a conclusion that the City recovered fair market value or more for the 

Property. Whether that is so, or not, is irrelevant to the respondent’s application. 

[31] In my opinion, there is no evidence that the modest campaign assistance 

provided to the respondent by HootSuite during the 2011 Vancouver civic election 

was linked to the lease and option to purchase the Property.  

[32] While it is also alleged in the petition that HootSuite has assisted the 

respondent during his present term in office, no details of any such assistance have 

been adduced. While it is clear that the respondent has had interactions with 

HootSuite during his present term of office, there is no evidence to suggest that he 

has any direct or indirect financial interest in that company, and no other interest in 

the lease of the Property that would constitute a conflict of interest. 

[33] I am satisfied that the petition in this case is an abuse of the Court’s process 

on the basis that it is without foundation and can serve no useful purpose. I therefore 

order that the petition herein is dismissed. 

c) Special Costs 

[34] The respondent seeks special costs in these proceedings. He relies on 

Morriss v. Prism Properties Inc., 2010 BCSC 454, [2010] B.C.J. No. 1812, as 

authority for such relief. In that case, Madam Justice Gropper explained at 

paras. 83–85: 

[83] Special costs are awarded in cases where the conduct of the one of 
the parties is “reprehensible”. That term was interpreted in Garcia v. 
Crestbrook Forest Industries Ltd. (1994), 9 B.C.L.R. (3d) 242 at para. 17, 119 
D.L.R. (4th) 740 (C.A.): 

[17] ...it is my opinion that the single standard for the 
awarding of special costs is that the conduct in question 
properly be categorized as “reprehensible”. As Chief Justice 
Esson said in Leung v. Leung, the word reprehensible is a 
word of wide meaning. It encompasses scandalous or 
outrageous conduct but it also encompasses milder forms of 
misconduct deserving of reproof or rebuke. Accordingly, the 
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standard represented by the word reprehensible, taken in that 
sense, must represent a general and all encompassing 
expression of the applicable standard for the award of special 
costs. 

[84] Special costs can be awarded on the basis that the plaintiff’s claims 
lacked legal merit, or if the plaintiff fails to ascertain that there is no evidence 
to support the claim before advancing it: Crown West Steel Fabricators v. 
Capri Insurance Services Ltd., 2003 BCCA 268, 227 D.L.R. (4th) 574. I am 
convinced that Mr. Morriss’ pursuit of his claim based on the alleged option 
was not so benign. It was not a mere failure to ascertain that there was no 
evidence to support it; rather, it was a premeditated attempt to harass the 
defendants to achieve Mr. Morriss’ ends - to get the property. 

[85] In Catalyst Paper Corp. v. Companhia de Navegaçao Norsul, 2009 
BCCA 16, 307 D.L.R. (4th) 285, Mr. Justice Hall stated at para. 17: 

[17] It seems to me that the trend of recent authorities is to 
the effect that the costs rules should be utilized to have a 
winnowing function in the litigation process. The costs rules 
require litigants to make careful assessments of the strength 
or lack thereof of their cases at commencement and 
throughout the course of litigation. The rules should 
discourage the continuance of doubtful cases or defences. 
This of course imposes burdens on counsel to carefully 
consider the strengths and weaknesses of particular fact 
situations. Such considerations should, among other things, 
encourage reasonable settlements. 

[35] The petitioners do not share the respondent’s political views, and indeed 

some may even seek municipal office. Despite their differing points of view, I am not 

prepared to find that the petitioners acted maliciously or engaged in scandalous or 

outrageous conduct.  

[36] While it is true that I have found that their petition lacks legal merit, the 

proceedings are at an early stage, and the process followed by the City in leasing 

the Property was somewhat shrouded in secrecy until a point after which the petition 

was filed. 
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[37] In these circumstances it is my opinion that the respondent should have his 

costs at Scale B only. 

_______________________________ 
The Honourable Chief Justice Hinkson 


